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FACTSHEET
TITLE: CHANGE OF ZONE NO. 06040, requested by the
40th & “A” Street Neighborhood Association, to change the
zoning on approximately 36 blocks within the 40th and “A”
Street Neighborhood from B-1, R-6, R-5 and R-4 to R-2
and from B-1 to R-4, on property generally located in the
north and west portions of an area bounded by Randolph,
33rd, 48th and “A” Streets.

STAFF RECOMMENDATION: Approval, as revised by the
applicant on August 24, 2006.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 07/05/06 and 08/30/06
Administrative Action: 07/05/06, 08/02/06, 08/16/06 and
08/30/06

RECOMMENDATION:  Approval, as revised, with one
amendment (5-3: Cornelius, Sunderman, Taylor, Esseks
and Carlson voting ‘yes’; Larson, Krieser and Carroll
voting ‘no’; Strand absent).  

1. This is a request by the 40th & A Neighborhood Association to change zoning as follows: a) approximately 36 blocks from
R-4 to R-2, which is solely in single family and duplex use with over 800 dwelling units; b) four lots from R-5 to R-2,
which are currently occupied by a four-plex and a three-plex; c) one lot from R-6 to R-2, which is currently occupied by
a four-plex; d) two lots from B-1 to R-2, with one lot in use by a church and one lot occupied by a single family house that
is zoned half B-1 and R-2 Residential; and e) a few lots from B-1 to R-4 along both sides of 47th Street, south of
Randolph, that are occupied by multi-family uses including duplexes, a three-plex, six-plex and a small part of a 128-unit
apartment complex.  The stated purpose of the request is “to protect the residential characteristics of [the]
neighborhood”.

2. This application was originally submitted on 05/31/06, and had public hearing before the Planning Commission on
07/05/06, at which time the Planning Commission voted 5-2 to defer until November 8, 2006, until the recommendations
of the Planning Commission downzone subcommittee have been determined (Carroll, Larson, Krieser, Strand and
Sunderman voting ‘yes’; Carlson and Esseks voting ‘no’; Taylor and Cornelius absent).  

3. Testimony in support on 07/05/06 is found on p.14, and the record at that time consisted of five communications in
support (p.33-37).

4. Testimony in opposition on 07/05/06 is found in p.14-15, and the record at that time consisted of three letters in
opposition (p.38-43).

5. The Planning Commission’s action of deferral prompted a letter from City Council Members, Patte Newman and Dan
Marvin, urging the Planning Commission to reconsider the deferral (p.47).

6. A letter setting forth the timeline of activities pursued by the applicant in bringing forward this change of zone request
was submitted by the 40th & A Neighborhood Association Board Members on 08/01/06 (p.48-54).

7. On 08/02/06, the Planning Commission considered the letter from Newman and Marvin and voted to rescind the
previous action of deferral, and voted 7-0 to schedule continued public hearing and action for 08/30/06 (See Minutes,
p.17-20).

8. On 08/24/06, the applicant revised the change of zone request by changing the half block between 40th and 41st Streets
on the south side of G Street to R-4 Residential (property owners: Wilson, Shaw and Cast).  See p.55.

9. The minutes of the continued public hearing held on 08/30/06 are found on p.20-24.  The applicant submitted a petition
in support bearing 179 signatures in support (p.57-65).

10. There was no testimony in opposition at the continued public hearing on 8/30/06; however, the record consists of two
letters in opposition dated 08/08/06 from Joel and Helen Sindelar (p.44-46) and a letter from Jim Essay, managing
partner of Essman, LLC, in opposition to changing the zoning on 828-836 S. 47th Street (p.56).  (Note:  The Sindelar
property was removed from the change of zone request by the applicant; the Essman, LLC property was removed from
the change of zone request by the Planning Commission; the property owned by Earl Visser at 3345 A Street which had
been discussed, was not removed from the application–it is anticipated that Mr. Visser may submit a change of zone
request to R-T for office use on two lots in the future.)

11. On 8/30/06, the majority of the Planning Commission agreed with the staff recommendation, and voted 5-3 to
recommend approval, with the revisions submitted by the applicant, and with one amendment removing 828-836 S. 47th

Street from the change of zone request (Larson, Krieser and Carroll dissenting; Strand absent).  See Minutes, p.24-26.
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___________________________________________________

for August 30, 2006 PLANNING COMMISSION MEETING

P.A.S.:  Change of Zone #06040 *Per Planning Commission August 30, 2006*

PROPOSAL: To change the zoning on approximately 36 blocks within the 40th and “A” Street
Neighborhood from B-1 Local Business, R-6, R-5 and R-4 Residential to R-2
Residential and from B-1 Local Business to R-4 Residential near 47th and
Randolph Street.

LOCATION: This area is generally located in the north and west portions of an area bounded
by Randolph, 33rd, 48th, and “A” Streets.

LAND AREA: 158 acres, more or less.

CONCLUSION: This neighborhood contains a large number of affordable single family homes with
nearly a quarter of the dwelling units in duplex use. Overall there is a good mix of dwelling uses with a
higher than average overall density of 6 dwelling units per acre. Approval of this change of zone would
preserve the current development pattern, limit the potential for increasing housing density in an area
with a fixed amount of infrastructure and parking and may encourage home-ownership. 

RECOMMENDATION:  Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION:
(See legal description at end of report)

EXISTING ZONING: B-1 Local Business, R-4, R-5, and R -6 Residential

EXISTING LAND USE: Single-, Two-, and Multiple-family dwellings

SURROUNDING LAND USE AND ZONING:
North: Single, Two-, and Multiple-family dwellings R-2 and R-4 Residential (proposed for

change to R-2)
South: Single, and Two-family dwellings R-2 Residential
East: Single, and Two-family dwellings R-2 Residential

Commercial B-1 Local Business
West: Single, and Two-family dwellings R-4 Residential

Commercial B-3 Commercial

HISTORY:
Prior to the 1979 zoning update, this area was zoned B Two-Family Dwelling, C Multiple Dwelling, D
Multiple Dwelling, G Local Business, and I Commercial.  As a result of the update, 
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the zoning changed to R-4 Residential, R-5 Residential, R-6 Residential, B-1 Local Business, and B-3
Commercial, which substantially reflected the previous zoning.

HISTORY OF OTHER RESIDENTIAL DOWNZONING:
Apr 2005 Change of Zone #05021 from B-3 Commercial and R-4, R-5, and R-6 Residential to R-

5, R-4, and R-2 Residential was approved for an area within the University Place
Neighborhood.  Density was 10.7 units/acre.

Apr 2005 Change of Zone #05014 from R-4, R-5, R-6, and R-7 Residential to R-2 Residential was
approved for an area within the Near South Neighborhood.  Density was 7.6 units/acre.

May 2004 Change of Zone #04026 from R-4 to R-2 was approved for an area within the
Irvingdale/Country Club Neighborhood.  Density was 4.9 units/acre.

Jan 2004 Change of Zone #3424 from R-4, R-5, and R-6 Residential to R-2 Residential was
approved for an area within the Everett Neighborhood.  Density was 4.1 units/acre.

Sept 2003 Change of Zone #3416 from R-4 Residential to R-2 Residential was approved for an
area within the Witherbee Neighborhood.  The Planning Department suggested the
issue of downzoning areas within established neighborhoods should be further studied.
Density was 3.8 units/acre.

Aug 2003 Change of Zone #3412 from R-4 Residential to R-2 Residential was approved for an
area within the Antelope Park Neighborhood.  Density was 5.2 units/acre.

Apr 2003 Change of Zone #3397 from R-4 Residential to R-2 residential was approved within the
existing Franklin Heights Neighborhood Landmark District.

Oct 2002 Change of Zone #3378 from R-5 and R-6 Residential to R-2 Residential was approved
within the existing Mount Emerald Neighborhood Landmark District.  The Planning
Department referred to new language in the recently adopted Comprehensive Plan on
preserving the character of the existing neighborhoods.

Feb 2002 Change of Zone #3354 from R-4 Residential to R-2 Residential was approved for an
area within the Antelope Park Neighborhood.

Jun 1995 Change of Zone #2890 from R-4 Residential to R-2 Residential was approved for a
small area of the Near South Neighborhood located at 27th and Washington Streets.

COMPREHENSIVE PLAN SPECIFICATIONS:  The Comprehensive Plan shows the requested area
primarily as Urban Residential, with Commercial designations generally where commercial uses are
currently located.  (F 25)
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COMP PLAN SPECIFICATIONS IN SUPPORT OF THIS CHANGE OF ZONE:
Preservation and renewal of historic buildings, districts, and landscapes is encouraged.  Development and redevelopment
should respect historical patterns, precedents, and boundaries in towns, cities and existing neighborhoods.  (F 17)

The Overall Guiding Principles for future residential planning include:
One of Lincoln’s most valuable community assets  is the supply of good, safe, and decent single family homes that are available
at very affordable costs when compared to many other communities across the country.   Preservation of these homes for use
by future generations will protect residential neighborhoods and allow for many households to attain the dream of home
ownership.  (F 65)

The Guiding Principles for Existing Neighborhoods include:
Preserve, protect, and promote city and county historic resources.  Preserve, protect and promote the character and unique
features of rural and urban neighborhoods, including their historical and architectural elements.  (F 68)

Preserve the mix of housing types in older neighborhoods.  (F 68)

Promote the continued use of single-family dwellings and all types of buildings, to preserve the character of neighborhoods and
to preserve portions of our past.  (F 68)

Strategies for New & Existing Residential Areas
Single family homes, in particular, add opportunities for owner-occupants in older neighborhoods and should be preserved.
The rich stock of existing, smaller homes found throughout established areas, provide an essential opportunity for many first-time
home buyers.  (F 72)

OTHER RELEVANT COMP PLAN SPECIFICATIONS:
The Guiding Principles for the Urban Environment: Overall Form include:
Maximize the community’s present infrastructure investment by planning for residential and commercial development in areas
with available capacity.  (F 17)

Provision of the broadest range of housing options throughout the community improves the quality of life in the whole community.
(F 65)

Strategies for New Residential Areas
Structure incentives to encourage more efficient residential and commercial development to make greater utilization of the
community’s infrastructure.  (F 72)

One Quality of Life Asset from the Guiding Principles from the Comprehensive Plan Vision states:
The community continues its commitment to neighborhoods.  Neighborhoods remain one of Lincoln’s great strengths and their
conservation is fundamental to this plan.  (F 15)

The Guiding Principles for the Urban Environment: Residential Neighborhoods include:
Construction and renovation within the existing urban area should be compatible with the character of the surrounding
neighborhood.  (F 18)

Develop and promote building codes and regulations with incentives for the rehabilitation of existing buildings in order to make
it easier to restore and reuse older buildings.  Encourage reconversion of single family structures to less intensive (single family
use) and/or more productive uses.  (F 73)

ANALYSIS:
1. This is a request by the 40th and “A” Street Neighborhood Association to change the zoning by:

• approximately 36 blocks from R-4 Residential to R-2 Residential which is solely in single
family and duplex use with over 800 dwelling units
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• 4 lots from R-5 to R-2 Residential which are currently occupied by a four-plex and a
three-plex 

• 1 lot from R-6 to R-2 Residential which is currently occupied by a four-plex

• 2 lots from B-1 Local Business to R-2 Residential with one lot in use by a church and lot
occupied by a single family house that is zoned half B-1 Local Business and half R-2
Residential

• a few lots from B-1 Local Business to R-4 Residential along both sides of 47th Street,
south of Randolph that are occupied by multi-family uses including duplexes, a three-
plex, six-plex and a small part of a 128 unit apartment complex

2. This request is made “to protect the residential characteristics of [the] neighborhood.”  Applicant
states that the number of conversions from single-to two-family homes has reached a point
where the additional density has begun to create negative consequences for the neighborhood
residents.

3. The 40th & A Neighborhood Association has conducted several neighborhood informational
meetings prior to the Planning Commission public hearing in order to inform residents. Planning
staff attended these informational on April 25th and August 17th. All property owners were
mailed a notice of the informational meeting on April 20th by the neighborhood and on August
4th by the City. In addition, notice letters of the Planning Commission hearing were sent to over
1,000 property owners by the City on June 23rd and in the August 4th mailing – which was 4
weeks prior to the August 30th second public hearing.

The initial application has been amended to delete two houses zoned B-1, one at 834 S. 48th

Street and one 3309 B Street. Two adjacent vacant lots on B Street were also deleted from the
request since the downzoning would not make any difference to these two 40 feet wide lots –
with either R-2 or R-4 they could only be used for a duplex or one single family. In addition, the
owner of the adjacent commercial property requested that their future use, including potential
for use as parking for the adjacent commercial, be considered as part of a future separate
application. These lots are at the very edge of the district and are adjacent to B-3 zoning to the
west and south.

4. A review process for change of zone proposals is not defined within the Zoning Ordinance.
However, Neb. Rev. Stat. §15-902 provides a list of considerations that has traditionally been
utilized for such reviews.

• Safety from fire, flood and other dangers.
No apparent impact.

• Promotion of the pubic health, safety, and general welfare.
This proposal appears to coincide with some policies and guidelines enumerated in the
Comprehensive Plan, while other policies and guidelines are neutral or mixed on this
proposal.
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• Consideration of the character of the various parts of the area, and their
particular suitability for particular uses, and types of development.
The housing within this proposed change of zone is predominantly a mixture of single-
and two-family dwellings, with several properties used for multiple-family dwellings or
churches.  There are 610 single-family, 114 two-family (228 units) and 6 multiple-family
(148 units) buildings.

The two-family dwellings are dispersed throughout the proposed boundaries, but are
particularly focused in the area defined by 37th, 40th, Randolph, and “F” Streets.  Outside
of this area, every other block has more single-family than two-family dwellings, with
several blocks having only single-family uses.

• Conservation of property values.
It is difficult to determine the effect a change of zoning will have on property values.  On
one hand, property values could diminish if houses could no longer be converted into
duplexes due to the increased lot area requirements, or redeveloped for apartments.
On the other hand, this may have the effect of encouraging home ownership, which could
stabilize or increase property values.  Higher density residential zoning can create
uncertainties that tend to drive owner-occupants from a neighborhood and promote
conversion of single-family houses and lots to multiple-family use. However,
downzonings discourage new multiple-family development. 

• Encouraging the most appropriate use of land throughout the area zoned, in
accordance with a comprehensive plan.
The Comprehensive Plan encourages efficient use of existing infrastructure and diversity
of housing choices.  At the same time, the Plan identifies Lincoln’s commitment to its
neighborhoods, as well as an encouragement to preserve existing single-family homes
for single-family uses.  These concurrent goals often pose as competing arguments in
neighborhood downzone requests.

5. There are several differences between the R-2, R-4, R-5, and R-6 district regulations.  The table
at the end of this report shows the requirements for residential uses in each district.

6. The uses allowed in these districts are quite similar.  The permitted uses in the R-2 and R-4
districts do not include multiple-family or townhouse dwellings, as found in the R-5 and R-6
districts.  The R-2 district conditional uses require a greater separation between group homes,
and allow a less densely occupied domestic shelter than the other districts.  Special permitted
uses vary by district.

7. All new construction of principal buildings in residential districts within the 1950 city limits are
required to meet the City of Lincoln Neighborhood Design Standards.  These standards are
designed to recognize that certain areas of Lincoln “retain much of the traditional physical
character of their original lower density development,” even though they may have experienced
recent higher density development.  These standards apply to this neighborhood.
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Nonstandard Uses
8. LMC §27.61.040 outlines the nonconforming use regulations.  In general, a nonconforming use

may be continued, but not expanded or enlarged.  If the use is damaged beyond 60% of its
value, or if the use is discontinued for two years or more, any rebuilding or new use of the
property must conform to the setback and height regulations.  There are 5 properties that are
now nonconforming.  However, these are all residential uses in the B-1 district, which will no
longer be nonconforming if this change is approved.

9. LMC §27.03.460 defines nonstandard lots as those that fail to meet the minimum lot
requirements for the district, such as lot area, lot width, density, setbacks, height, unobstructed
open space, or parking.

10. LMC §27.61.090 provides that nonstandard uses, whether existent prior to the ordinance or due
to changes in the zoning, may be enlarged, extended, or reconstructed as required by law for
safety, or “if such changes comply with the minimum requirements as to front yard, side yard,
rear yard, height, and unobstructed open space...”

11. The R-2 district regulations provide that “multiple family dwellings existing in this district on the
effective date of this title shall be considered nonstandard uses in conformance with the
provisions of Chapter 27.61 [nonconforming and nonstandard uses].”  This rule allows multiple-
family dwellings built prior to May 8, 1979 to be reconstructed, altered, and restored after
damage by treating such uses as nonstandard rather than nonconforming. 

Proposed Change of Zone #06048 would amend this stipulation to provide that multi-family built
after 1979 could also be reconstructed or altered.  This amendment is tentatively scheduled for
Planning Commission hearing on September 13th. 

12. Therefore, any use that becomes nonstandard may be rebuilt by right, even though the lot is too
small, if it will meet the setback requirements of the R-2 district.  This may result in a slightly
different building footprint, but there is no need under the current zoning ordinance for a variance
or special permit if these requirements are met.

13. There are a couple of special permits available for nonstandard uses as well. One permit allows
a nonstandard single- or two-family structure to extend into a required yard up to the extent to
which a portion of it already does.  Another special permit allows nonstandard, and even
nonconforming, uses to be rebuilt to the setbacks existing at the time the use was destroyed.
Neither of these special permits can be used to allow a standard use to occupy a required yard
setback.

14. There are 22 uses that are currently nonstandard, compared to 230 uses that would be
nonstandard if this change is approved. Proposed Change of Zone #06048 would also clarify
that lots that do not meet the lot area and width requirement could be used for a single family
use without being considered as nonstandard.  The same amendment would clarify that existing
duplexes with less lot area and width would also not be nonstandard. 
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15. This area as a whole appears to be fully built.  There appears to be no more than 2 vacant lots
available, nor are there any large lots that could be accumulated and combined to produce an
area large enough for multiple-family development.  Therefore, the primary opportunity for
additional two- or multiple-family residences appears to be converting existing single-family
dwellings.

16. This neighborhood has reached an appropriate mix of single-, two-, and multiple-family
residences.  The combined density for the blocks under consideration is 6.2 units per acre,
which compares to densities of 3.8 to 10.7 units per acre in other neighborhoods where R-2
downzoning was approved under the current 2025 Comprehensive Plan.

17. At the time of this report, Applicant had submitted 22 signatures on petitions in support of this
request. 

Analysis of Individual Changes of Zones:
18. B-1 Local Business to R-2 Residential includes a church on one lot at 40th and Randolph west

of the new restaurant, also zoned B-1. The church is a permitted use in the B-1 and R-2. The B-
1 has a 20 foot front yard setback and the R-2 has 25 foot. R-2 requires churches have a 15 foot
side yard while B-1 has a 10 foot side yard.  Both R-2 and B-1 have the same 20 foot rear (20%
of lot depth.) The existing church probably would meet the front yard setback for R-2 as it
appears equal setback to the houses to the west. It does not meet the rear setback for either
R-2 or B-1. The church building has a larger setback on the sides than a typical residence, but
it is unknown if it meets the R-2. 

The church lacks parking and long term could be converted to another use. It could potentially
be converted to a residential use in the R-2 zoning either through renovation or new
construction. Given it’s location next to the restaurant drive-thru, any residential use would
probably be of a special permitted use, such as a day care or assisted living. The lot is quite
small and the building covers quite a bit of the lot. Residential use on this property could have
less impact on the existing house to the west, than if this building were demolished and used
for an intensive commercial use. 

The other B-1 to R-2 lot is a single family house at 842 S. 48th Street, south of Randolph. To the
north of this property is a single family house zoned B-1, which is between this property and a
convenience store and car wash on Randolph.  The lot to the north (834 S. 48th St.) was initially
in this application, but was later removed by the applicant. The lot in this application (842 S. 48th

St.) is occupied by a single family house that is zoned half B-1 Local Business and half R-2
Residential. It is definitely inappropriate to have a zoning line divide a house in half. Approval
of this application would more appropriately have the entire house zoned R-2, similar to seven
other houses on the east side of 48th Street north of D Street. 

19. B-1 Local Business to R-4 Residential along both sides of 47th Street, south of Randolph are
lots that are occupied by multi-family uses including duplexes, a three-plex, six-plex and a small
part of a 128 unit apartment complex.  The B-1 Local Business zoning is inappropriate along
this street.  The current zoning does not match land uses or lot lines.  The B-1 zoning arbitrarily
slices off a corner of an apartment complex owned by Tabitha on the west side of 47th and



-9-

includes some of the residential uses on the west side. There are no commercial uses on 47th

Street. It appears the B-1 zoning line is a decades old and was not based on existing land uses.

This proposed change would zone this multi-family area to R-4 Residential, the same zoning
as the remainder of the Tabitha Village apartments and the rest of the multi-family uses on the
east side of 47th Street. Technically, the B-1 zoning district does not allow first floor residential.
The B-1 also doesn’t allow elderly retirement housing by special permit which allows for a
substantial increase in density. This 128 unit complex was approved in 1970 by Special Permit
#503. By having the entire lot zoned R-4, the project would come closer to conforming to today’s
standards. Though by today’s standards, even if the entire 4.56 acre project was zoned R-4, it
could probably only been approved for approximately 114 units, assuming a 80 percent bonus
based on construction standards. If part of the lot were zoned B-1 the number of allowed units
would be even less. 

20. R-5 and R-6 to R-2 Residential occurs in three places in the proposal. All of the R-5 and R-6
zoning are definitely “spots” of zoning which are of a different use and zoning than the
surrounding property. These spots of zoning include only 1 or 2 lots on a block while the rest of
the block is zoned R-4. This has allowed the owners to build a 3 or 4 plex, while the rest of the
block was single family or two family uses. This type of zoning pattern should be discouraged.
The proposal is for these uses to be zoned R-2 like the rest of the block. The multi-family uses
would be classified as non-standard and if they were destroyed, they could be rebuilt by right
if they could meet the new required setbacks of 25 foot front yard and 10 foot side yard. They
would also have the option to apply for a special permit to request the previous setbacks. 

Previous Opposition
21. Two property owners previously requested their lots be excluded from the R-4 to R-2 portion of

the change of zone. Tim Otto requested that two existing duplexes at 4101 and 4107 F Street
remain R-4. The downzoning and the proposed Change of Zone #06048 would not have a
significant impact on these existing duplexes. All of the other land on this block would be zoned
R-2.  The south half of this block is already zoned R-2.

22. Rebecca Cast asked that 4025 and 4045 G Street be excluded. Her letter explained that they
had specifically replatted the lots around these properties in 2002 in order to offer them for sale
as duplex lots. If zoned R-2, they would not have enough lot area for duplexes, but the existing
houses could be removed and new single family units be built instead.

It would be a poor zoning pattern to leave two lots zoned R-4 with a block that would be all R-2
otherwise. To the west of these two lots is a single family use, with a 4 plex zoned R-5 on the
corner lot on this block face. 

23. Earl Visser has requested that two lots, one at 3333 A (owned by Heath Merrigan) and 3345
A Street (owned by Mr. Visser) not be rezoned from the R-4 to R-2 and instead be zoned R-T
Residential Transition for future office use. The applicant did not agree to include the R-T zoning
in their application because it would have further delayed their process and required re-
advertising and notification of the more intensive use. It would be more appropriate to review
the “upzoning” request as part of a separate application. 
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The R-T has not been legally advertised nor discussed at any of the neighborhood informational
meetings.

Prepared by:

Stephen Henrichsen, AICP shenrichsen@lincoln.ne.gov 
Planning Department, (402) 441-6374

Date: August 21, 2006

Applicant 40th & “A” Street Neighborhood Association
and Tracy Line
Contact: 1001 South 37th Street

Lincoln, NE 68510
402.310.7069

F:\FILES\PLANNING\FS\CC\2006\CZ.06040.wpd
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R-2 R-4 R-5 R-6

Lot area, single family 6,000 sq. ft. 5,000 sq. ft. 5,000 sq. ft. 4,000 sq. ft.

Lot area, two family 5,000 sq. ft. / family 2,500 sq. ft. / family 2,500 sq. ft. / family 2,500 sq. ft. / family

Lot area, townhouse N/A N/A 2,500 sq. ft. / family 2,500 sq. ft. / family

Lot area, multiple-family N/A N/A 1,500 sq. ft. / unit 1,100 sq. ft. / unit

Avg. lot width, single family 50 feet 50 feet 50 feet 50 feet

Avg. lot width, two family 40 feet / family 25 feet / family 25 feet / family 25 feet / family

Avg. lot width, townhouse N/A N/A 20 feet / family 20 feet / family

Avg. lot width, multiple-family N/A N/A 50 feet 50 feet

Front yard, single-family 25 feet 25 feet 25 feet 20 feet

Front yard, two family 25 feet 25 feet 25 feet 20 feet

Front yard, townhouse N/A N/A 20 feet 20 feet

Front yard, multiple-family N/A N/A 20 feet 20 feet

Side yard, single family 5 feet 5 feet 5 feet 5 feet

Side yard, two family 10 feet, 0 at common
wall

5 feet, 0 at common
wall

5 feet, 0 at common
wall

5 feet, 0 at common
wall

Side yard, townhouse N/A N/A 10 feet, 0 at common
wall

5 feet, 0 at common
wall

Side yard, multiple-family N/A N/A 7 feet, 10 if over 20
feet in height

7 feet, 10 if over 20
feet in height

Rear yard Smaller of 30 feet or
20% of depth

Smaller of 30 feet or
20% of depth

Smaller of 30 feet or
20% of depth

Smaller of 30 feet or
20% of depth

From B-1 Local Business District to R-2 Residential District
on property legally described as the N ½ of Lot 9, Block 2, Linwood, located in the SE 1/4 of Section 29-10-7, and West 57.97' of the North 100'
of Lot 1, Riley and Whitney’s Subdivision (of Lot 19) in the NE 1/4 of Section 31-10-7;



-12-

From B-1 Local Business District to R-4 Residential District
on  property legally described as 158 and 175 I.T., and a part of 243 I.T., all located in the SW 1/4 of Section
29-10-7; (August 30th Planning Commission Recommendation – delete Lot 158)

From R-6 Residential District to R-2 Residential District
on property legally described as Lot 2 and northern 25' of Lot 3, Block 1, Turner’s Randolph Addition in the
SW 1/4 of Section 29-10-7; 

From R-5 Residential District to R-2 Residential District 
on property legally described, Lots 5 and 6, Block 5, Martin Heights and Lots 17 and Southern 30' of Lot 18,
Block 1, Turner’s Randolph Addition in the SW 1/4 of Section 29-10-7; (As Amended by Applicant on August
29th)

From R-5 Residential District to R-4 Residential District
on property legally described as Lots 5 and 6, Block 5, Martin Heights, in the SW 1/4 of Section 29-10-7; (As
Amended by Applicant on August 29th)

From R-4 Residential District to R-2 Residential District (As Amended by Applicant on August
29th) on property legally described as Lots 1-12, Block 1; Lots 1-12 and all of the vacated east/west alley,
Block 2; Lots 1-12 and all of the vacated east/west alley, Block 3; Lots 1-4 and 7-12, Block 4; Lots 4 and 7-12,
Block 5; Lots 1-12 and all of the vacated east/west alley, Block 6; Lots 1-6 and 10-12, Block 7; Lots 1-12 and
all of the vacated east/west alley, Block 8; Lots 1-6 and the N1/2 of the vacated east/west alley adjacent
thereto, Block 9; Lots 1-6 and the N1/2 of the vacated east/west alley adjacent thereto, Block 10; Lots 1-6,
Block 11; Lots 1-6, Block 12, Lots 5-8, Block 13, Martin Heights; Lots 1 and 2, Martin Heights 1st Subdivision;
Lots 1 and 2, Martin Heights 2nd Addition; Lots 1 and 2, Martin Heights 3rd Addition; Lot 1, Southern 25' of Lot
3, Lots 4-16, northern 20' of Lot 18, Lots 19-24, Block 1; Lots 1-26, Block 2, Turner’s Randolph Addition;
Irregular Tracts 132,  244, and 245, all located in the SW 1/4 of Section 29-10-7, Lancaster County, Nebraska,
and Lots 1-24, Block 1; Lots 1-24, Block 2, Fair Hill Subdivision; Lots 3-24, Block 1; Lots 1-24, Block 2; Lots
1-24, Block 3; Lots 1-24, Block 4, Fair Hill 2nd Addition; Lots 1-24 and all of the vacated north/south alley, Block
1; Lots 1-24, Block 2, Fair Hill 3rd Addition; Lots 1 and 2, Fair Hill 4th Addition; Lots 1-150, 153-206, and 219-
240, Boulevard Heights; Lots 1-10, Block 1; Lots 1-12, Block 2; Lots 1-12, Block 3, Maple Grove; Lots 1-4,
Block 1; Lots 1-8, Block 2, Randolph Terrace; Lots 1-3, Block 1; Lots 1-5, Block 2, Randolph Terrace 2nd

Addition; Lots 1-8, Randolph Terrace 3rd Addition; Lots 1-4, Randolph Terrace 4th Addition; Lots 1-5, Randolph
Terrace 5th Addition; Lot 1 S131.17', the Remaining Portions of Lots 2 and 3, Lots 4-6, and the Remaining
Portions of Lots 7-10, Riley and Whitney’s Subdivision (of Lot 19); Lots 1-12, Johnson and Schafer Replat;
Lots 1-12, Linden Terrace; Lots 1-6, Block 1, Brownbilt; Lots 1-5, Block 11, Brownbilt 2nd Addition; Irregular
Tracts 85, 88, 96, 99, 103, 104, 108-111, 114-116, 126, 128, and 130-136, all located in the SE 1/4 of Section
30-10-7, Lancaster County, Nebraska, and  Lots 7 and 8, Block 4, Marydell; Lots 1-12, Block 3; Lots 1-6,
Block 4, East Lawn Terrace, all located in the NE 1/4 of Section 31-10-7, generally located between 40th and
48th Streets, from Randolph to "A" Streets.  
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CHANGE OF ZONE NO. 06040

PUBLIC HEARING BEFORE PLANNING COMMISSION: July 5, 2006

Members present: Carlson, Carroll, Esseks, Krieser, Larson, Sunderman and Strand; Cornelius and
Taylor absent.

Staff recommendation: Approval.

Ex Parte Communications:  None

Additional information submitted for the record: Greg Czaplewski of Planning staff submitted two letters
in support from the Witherbee Neighborhood Association and Howard and Marilyn Cook, and one
letter in opposition from Tim Otto.    

Staff Presentation: Czaplewski stated that this change of zone covers quite a few blocks.  Everything
shown on the map is changing to R-2 zoning.  A few changes were requested from Commercial to
Residential zoning.  After talking with the property owners and looking at adjacent commercial uses,
staff determined that changing these to commercial would have a negative effect.  He has talked to the
applicant and believes they would agree to the changes.  There is one owner that is requesting their
property remain R-4 zoning. 

Esseks questioned if staff was able to meet the concerns of property owners who have expressed
reservations.  Czaplewski replied that he has not talked to anyone else who opposes this, with the
exception of the person who submitted a letter today expressing opposition.  

Esseks wondered if the accommodation that Mr. Otto seeks is similar to one that has been given
before.  Czaplewski replied that the lots would become nonstandard under R-4 zoning.  

Carroll questioned how long ago legal notice was sent to the property owners.  Czaplewski replied that
letters were mailed out about two weeks ago.  

Carroll wondered how many letters were mailed.  Czaplewski replied about 1,100.  Carroll questioned
how many single family homes in this area were converted to duplex or more.  Czaplewski did not have
the information immediately available to answer that question. 

Strand stated that when she served on the Downzoning Committee, everyone involved was informed
of the pro’s and con’s.  Czaplewski indicated that he attended a neighborhood meeting and has
addressed letters and phone calls.  It is not his place to address mortgage and insurance concerns,
etc. 

Esseks noted that R-2 allows duplexes.  He questioned what would be different under R-4.  Czaplewski
replied that R-4 needs 5,000 square feet per lot and R-2 needs 10,000 square feet per lot.  
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Proponents

1. Tracy Lines appeared on behalf of the 40th & “A” Neighborhood Association.  She stated
the neighborhood has had some problems with people purchasing homes and converting them to
duplexes.  This can lead to party houses.  At a board meeting in April 2005, a speaker addressed
zoning in general.  In the Fall newsletter, October 2005, there was an article talking about the possibility
of the neighborhood association filing this application.  In January 2006, the association stated their
intent to file the application and in the Spring 2006 newsletter the association stated the anticipated
date of filing the application.  They mailed out letters to all property owners in the affected area.  It was
approximately 800-900 people.  She acknowledged that Greg Czaplewski appeared at a meeting
along with a former Commission member.  Thus, the association believes that they have gotten the
word out to the affected people.  She believes the staff report expresses why this change of zone is
supported.  Witherbee Neighborhood Association has expressed support for this change of zone.  This
application attempts to match the current use with the zoning.  There are a few properties where the
association proposed changes, but the owners of those properties  had different ideas.  They agreed
to go along with the owners’ propositions.  They are requesting the church be zoned down to
residential.  The current density is 6.2 units per acre and a nice level to maintain.  Seven people stood
in support of this application.  

Strand wondered who the speaker was at their meeting.  Lines does not recall. 

Strand further questioned the newsletter.  Lines replied there is a newsletter that is hand delivered
twice a year and a monthly newsletter that is mailed.  Strand believes that this would have gone to
tenants and not the owners.  Lines replied that owners were mailed a letter of their intentions to file this
application in April 2006. 

Carroll wondered how the association knows that the neighborhood is changing.  Lines replied that it
is just a feeling.  Carroll wanted to know if the association has voted on this application.  Lines replied
no. 

Carroll stated that there is a choice to delay this application or possibly receive a ‘no’ vote.  He would
prefer to delay this application until the Downzoning Committee is finished with their work. 

2. Nye Bond, 859 S. 45th St., appeared in support due to his observation of this neighborhood
and the time that he has lived there.  Neighborhoods, Inc. previously wanted to declare the area around
33 rd  & “A” a blighted area.  Some properties were not being kept up very well.  The number of
duplexes/apartments is increasing.  

Opposition

1. Helen and Joel Sindelar, 2630 Winchester South, testified in opposition.  Helen Sindelar
stated that they own property just inside the border of the proposed change.  It is on the southeast
corner of 33rd & “B” St.  They own the commercial business and the lots behind it.  They would like Lots
207 & 208 left as R-4.  They have possible future plans to build apartments.  
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Joel Sindelar does not see any blighted apartments in the area.  He sees some blighted houses.  

Helen Sindelar stated there are four lots next to each other and it would be detrimental to change some
of the lots and not the others.

Joel Sindelar stated that they have never received a newsletter from the neighborhood organization.
Helen Sindelar stated they received notice of this application from the Planning Dept. on June 28,
2006.  

Esseks wondered what letter the Sindelars received from the association.  Helen Sindelar replied that
they received a newsletter in April 2006 speaking of a possible application and  they were out of town
during the next association meeting. 

2.  Rebecca Cast, 4831 Mandarin Circle, testified in opposition.  She owns property at 41st & “G”
St.  She and her husband bought their first house in the area 40 years ago.  They had a lot that no
longer met the standards of a duplex.  They conform currently with what the city requires.  They were
advised of the April 25, 2006 meeting.  They got a letter a few days before and spoke out about their
protest.  If this is downzoned to R-2, additional square footage is needed.  They have already gone to
the expense to meet the standards.  When they attended the April 2006 meeting, it was stated that a
woman in the area had two homes converted to duplexes.  She thinks that was the reason for the
application.  They have had opportunities to develop their property.  They would request that their two
properties be left at R-4.  Value would be lost if downzoned.  

3.  Chad Arens, 4300 “F” St., testified in opposition.  He lives in a duplex.  He bought this property
in November 2005 and he has considered the possibility of seeking a triplex.  He believes his property
is well kept.  He is not sure that his property will even be affected.  He received a letter from the
Planning Dept. notifying him of the changes being proposed and it only left him two weeks to respond.
He thinks this is an inappropriate reaction and  response to some bad renters in the area.  He does
not think all landlords should suffer due to some bad ones.  

Esseks questioned if Mr. Arens could build what he wants under current R-4 zoning.  Arens stated that
he currently has two units.  He does not know about other zoning classifications, but he believes R-2
would hamper his efforts. 

Strand stated that if the house is burned down, the owner is not guaranteed that the property can be
rebuilt.  

Staff Questions

Esseks questioned what other downzoning has occurred.  Czaplewski replied that there have been a
few, nine since February 2002.  

Esseks wondered what has happened previously when individual owners come forward and state their
expectations.  Czaplewski replied that the Planning Commission has taken different views.  At times,
some property has been taken out and some has been left in.  
Carroll wondered about the ramifications of a property becoming nonstandard.  Czaplewski replied
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there is potential for problems if the property is destroyed.  If the house meets R-2 setbacks but the lot
is too small, it can be rebuilt.  R-4 and R-2 setbacks are the same for front yard.  Side yard setbacks
are the same for single family.  The side yard setback for a  duplex is increased from five feet to ten
feet.

Carlson wondered about possible insurance changes, etc.  Czaplewski acknowledged that this
question comes up periodically, but he can address only planning and zoning questions.  

Response by the Applicant 

Lines stated that she has answered many phone calls. Most of them were in favor of this change.  The
few that were in disagreement were mostly from landlords.  She fails to understand if you own some
land for several years and have big plans but fail to follow through, how it affects you.  The Sindelars
currently own two lots that are R-4 and two lots that are commercial.  When she spoke with Helen
Sindelar, it was indicated to her that they had planned on possibly constructing a building or parking
lot.  From the standpoint of the Neighborhood Association, they are concerned about what could be
built in the future.  She feels that the association has worked with the Sindelars.  They were notified of
the Spring meeting.  They couldn’t attend because they were on vacation.  She feels they have had
ample time to figure out the zoning codes.  As for the other two landlords, the association doesn’t want
more houses converted to duplexes or triplexes.  They want to maintain their density.

Esseks would like the reasons the association is asking for this application.  Lines replied there was
an instance in the neighborhood that was starting to encroach on the neighborhood boundaries.  They
want to preserve the residential character, prevent parking problems and prevent party houses.  They
have seen other neighborhoods change from primarily owner occupied to rental and how it has
negatively affected them.  

ACTION BY PLANNING COMMISSION: July 5, 2006

Carroll moved to defer and continue public hearing on this application in 120 days, seconded by
Strand. 

Carroll believes it is premature for downzoning applications to come forward without the Planning
Commission’s Downzoning Committee being finished with their work.  

Strand agrees.  She was also on the committee.  Anytime we downzone, we are also taking away
affordable housing.  She thinks that downzoning helps some and hurts others.  She does not think the
neighborhood association handled this as well as they could have in terms of working it out with
property owners beforehand. 

Carlson commented that he will not support the motion.  The applicant has requested action.  The
Downzoning Committee has met but there is not an absolute consensus yet.  He thinks this
neighborhood has done a good job.  He thinks that downzoning is important.  We’ve made a few
changes already on downzoning that have corrected the major 
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deficiencies, i.e. are you grandfathered in and can you rebuild?  He thinks the applicant should get a
recommendation and it should go forward to the City Council.  He hopes that recommendation is
positive.  He has had properties downzoned and he’s had no impact from a bank or insurance
company.  He will not support the issue to delay.

Carroll stated that people have come forward pointing out that errors have been made or they don’t
want their property rezoned.  If they have only heard from a few, he wonders how many others have not
been heard with a holiday weekend.  

Carlson believes it would be appropriate to delay if the application is incomplete, but he is not sure it
is appropriate to delay when the applicant hasn’t requested a delay.

Esseks believes that downzoning is a good idea.  He would like to encourage more owner occupancy.
He is conflicted.  He thinks waiting four months to make a decision is too long.  He thinks 30 days is
reasonable.  

Carroll stated that there has been no proof presented that changes have happened in the area. If this
application is approved, you are just pushing affordable housing out farther.  

Motion to defer with continued public hearing scheduled for November 8, 2006, carried 5-2: Carroll,
Larson, Krieser, Strand and Sunderman voting ‘yes’; Carlson and Esseks voting ‘no’; Cornelius and
Taylor absent.  

Carlson believes that in the past when Planning Commission has placed applications on hold for
extended periods, they have been asked to reconsider. 

Rick Peo of the City Law Department appeared and stated that he believes a lengthy delay should not
be mandated upon the applicant.  They have the right to have their application decided up or down.
He would have agreed that a 30-day delay was reasonable due to the type of detailed information and
the number of property owners.  There is no guarantee that the Downzoning Committee will have
decisions made within the 120 days.  This puts the applicant in an awkward situation.  There is no
procedure to forward this on to the City Council because a deferral cannot be appealed.  He thinks 120
days is too long. 

Carlson wondered if anyone wished to make a motion to reconsider.  There was no response.

REQUEST FOR RECONSIDERATION OF DEFERRAL: August 2, 2006

Members present: Carlson, Carroll, Esseks, Larson, Strand, Sunderman and Taylor; Cornelius and
Krieser absent.  

Ex-Parte Communications: None

Additional information submitted for the record:  Henrichsen submitted a letter signed by board
members of the 40th and A Neighborhood Association outlining the steps they have taken in the last
year and a half in terms of talking with the neighborhood, invitations to neighborhood meetings, etc. 
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Staff presentation:  

Henrichsen stated in subsequent discussion they have amended the application to remove some of
the properties that had registered opposition.  Staff has gone ahead and set up a second
neighborhood meeting for August 17th and that would allow that mailing to go out two weeks in
advance.  We are hoping to send that letter this week.  If this were in place on August 30th, we would
include the notice of the neighborhood meeting and the public hearing date .

Esseks questioned when this application for rezoning was formally applied for.  Henrichsen replied that
the change of zone application was submitted on May 31, 2006.  That was in time to be scheduled be
on the July 5 Planning Commission agenda.  

Carroll wanted to know if the notice letter is including all the recommendations the Commission
discussed.  Henrichsen replied that staff will have an interim letter because the letter with
recommended changes has yet to be reviewed by the Commission.  For staff to be able to get the
letters out by Friday, we did not have time to have that letter approved.  We are generally giving contact
information, nonstandard uses, etc.  

Strand wondered if that means the properties you can identify as nonstandard will be notified that they
are listed as potentially nonstandard.  Henrichsen stated that the City Attorney has recommended that
this not be done.  Part of the reason had to do with the fact that you are making assumptions about the
land use.  Our information base is based on building permits.  If there is a change from single family
to two family, it is not always necessarily caught on the map, so we could be sending a letter that is not
correct.  Instead, the City Attorney was comfortable with us providing information in regard to the
aspects of nonstandard, and what type of things cause nonstandard.  The letter gives them Steve
Henrichsen’s phone number and e-mail address for a contact.  It recommends they come to the
neighborhood meeting; and it provides the information as to where and when.  In this case it would be
almost four weeks in advance of the hearing and it would be approximately two weeks in advance of
the second neighborhood meeting.  We included a recommendation that they contact their title
company or mortgage insurance company.  

Strand questioned if he meant homeowners insurance, not mortgage insurance.  Henrichsen agreed
to include both.  

Krout  reiterated that staff did not have time to get the draft letter to the Commission.  We tried to meet
the spirit of it and will send a copy to the Planning Commission members when it goes out.  

Henrichsen noted there are three more downzoning applications which have been filed and have
agreed to the additional time for neighborhood meetings and notices.  

Carroll stated that a previous discussion by Planning Commission talked about sending letters to the
identified nonstandard lots that have the potential for being nonstandard.  He wants this to be done.
The key is “potential.”  Henrichsen responded that we are identifying that each property owner should
look at it as there might be a “potential” in general.  Krout stated that staff discovered that there is some
ambiguous wording which might not make all of the single family homes that are in lots which you would
call nonstandard.  It is wording that needs to be clarified.  You could make an interpretation that the
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single family homes on nonstandard lots do not fall into the classification where they are limited in terms
of rebuilding and subject to the same problems as a duplex.  

Esseks sees the danger of alerting some people and not others.  It may give a false sense of security.

Strand suggested wording could state that “we have identified potentially 220 possible changes to a
nonstandard situation” so they are aware.  Carroll does not want it to be generic.  Henrichsen stated
that staff has added an entire separate page in addition to our standard notice letter that talks about
downzoning and nonstandard and the special permit process.  It notes that you could consult a title
company and insurance company and contact numbers for staff.  We are trying to put everyone on
notice.  It is already confusing that some of the properties are already nonstandard.   There are only
two lots of R-5 and one of R-6 on this application.  

Carroll wanted to get this done.  Henrichsen believes it has been done correctly.  It is a complicated
matter.  The only thing we have not done is bring the letter back for review by the Planning Commission.

ACTION BY PLANNING COMMISSION:  August 2, 2006

Esseks moved to rescind the previous action deferring this application until November 8, 2006, with
the intent of having a decision on August 30th, seconded by Larson.  

Esseks is thinking of August 30th because 90 days will have elapsed.  When we look at the
documentation the applicant has presented, they discuss a lot about what the change would be.  They
alert folks as to some of the scenarios that could be the result, including breaking up a large single
family home to a duplex.  Most of the ones that we wanted to be notified, have been notified.  Given the
regulations that exist at the time of the application, these folks have done a good job.  The Planning
Commission in their advisory role to the City Council should not hold things up any longer than 90 days.
He believes the applicant deserves to get through Planning Commission either negatively or positively
and go on to the legislative body.

Larson agreed.  He was impressed with the packet provided by the neighborhood.  It seems they have
gone overboard and over a long period of time and he does not see why they should be deferred any
longer.

Carroll noted that in all of the neighborhood’s letters, they discussed R-4 to R-2 and did not mention
the R-5, R-6 or B-3.  They did not completely address it, but he does not want to hold it up any longer.
There are going to be neighborhoods lining up to do downzoning and he wants to get ahead of them
to get the adequate information out to make decisions.  He agrees with August 30th public hearing on
this one.  He would like to implement more of the decisions of the Downzone Committee.  He would
like to see improvement in the letter that goes out to the public because it is important to inform the
public that there will be changes to their lots and their land values.  He wants to improve the process
and that is all he is after.  
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Motion to rescind deferral carried 7-0:  Carlson, Carroll, Esseks, Larson, Strand, Sunderman and
Taylor voting ‘yes’; Cornelius and Krieser absent.

Strand moved to reschedule for August 30th, seconded by Carroll.

Strand requested that staff provide Planning Commissioners with a list of property owners who came
down to state they did not want their zoning to be changed.  Henrichsen offered to summarize that.  One
of those owners has already been removed from the application.  
Motion to reschedule for August 30th carried 7-0:  Carlson, Carroll, Esseks, Larson, Strand, Sunderman
and Taylor voting ‘yes’; Cornelius and Krieser absent.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: August 30, 2006

Members present: Cornelius, Sunderman, Taylor, Larson, Krieser, Carroll, Esseks and Carlson; Strand
absent.

Staff recommendation: Approval, as revised.  

Ex Parte communications: Carroll disclosed that he had a conversation with Jim Essay and he asked
Mr. Essay to e-mail the Commission members.

Additional information for the record: Steve Henrichsen of Planning staff submitted a letter from Jim
Essay, representing Essman, LLC, the property owner of property located at 828-836 S. 47th Street.
Mr. Essay indicates that he was not aware of this change of zone until today and he did not receive a
notice.  He is concerned about the value of his property and asked that it be withdrawn from this
change of zone.

Staff presentation.  Henrichsen pointed out that the staff report notes that the 40th & A Neighborhood
Association had two neighborhood meetings, both attended by Planning staff, on April 25th and August
17th, with notice for both meetings mailed by the neighborhood association to the property owners in
the area.  A second notice was mailed by city staff on August 4 th, four weeks prior to today.  Henrichsen
stated that a notice was mailed to the property owner, Essman, LLC, but it went to a different address
than Mr. Essay’s.  It was addressed to whatever address is listed on the County Assessor records. 

Henrichsen then noted that the original application included an area over by 33rd and B that has since
been removed from the change of zone request.  There is one house zoned B-1 which has been
removed from the change of zone request, and the two vacant lots (whether R-2 or R-4) are both
actually considered one lot because they are undersized.  Only one duplex could be built on them.

Henrichsen observed that this application includes about 980 dwelling units overall; about 610 of those
are single family, 220 units are duplexes, and then there are six multi-family buildings with 148 dwelling
units.  There is a fair amount of the uses that would become nonstandard in terms of lot size, but the
Planning Director is bringing a text amendment forward to the Planning Commission on September
13th that will address the concern with nonstandard uses.  The text amendment will clarify that if
something is nonstandard due to lot size or lot width, and if it is used for single family or for duplexes,
it will be allowed to continue and will clarify that they are not nonstandard.  
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Henrichsen pointed out that the applicant has amended the application.  The area at 41st & G Street
would remain R-4.  The western lot already had a spot of R-5 on it.  That R-5 is now proposed to go
to R-4, and then the three lots to the east would remain R-4.  It is a unique circumstance where the
eastern two lots were initially three lots with two houses which was replatted into two lots for potential
duplex.  A fair compromise came up which would leave that entire half block the same zoning --R-4
rather than R-2.  

The area toward 47th Street (Mr. Essay’s property) is a series of three duplexes on the east side of 47th

Street.  This particular area is actually correcting a zoning line going back to the 1950's where the B-1
at 48th & Randolph was arbitrarily extended beyond what was actually in commercial use at that time.
The aerial photo shows a large elderly apartment complex, but the B-1 zoning line comes down through
the middle of the parking lot.  The rest of the property would remain R-4.  This changes the B-1 to
residential.  On the east side of the street, the first few multi-family uses are zoned B-1 and the
remainder R-4.  This application on the east side of 47th would have the B-1 uses rezoned to R-4,
including the Essay property.  The B-1 actually prohibits residential uses on the first floor, so all of these
are basically one-story uses so they are nonconforming in terms of B-1.  The staff does not believe it
is appropriate to have business uses on 47th Street.  The B-1 zoning would remain on 48th Street, but
that is not part of this application.  As far as staff can tell, the B-1 was extended out and on the north
side of Randolph and the Witherbee downzoning does the same thing on the north side of Randolph.
There is one small area on 48th Street that is changing B-1 to R-2 – that is a house that has the B-1
zoning line running through the middle of the house.  The neighborhood association is proposing that
the entire house be zoned R-2.  The house to the north of it would remain B-1, and then to the north of
that house is the gas station and car wash.  

Henrichsen also noted the letter received from Earl Visser requesting that both lots including 3333 A
Street (which he does not own) be left out of the application with a future request for R-T for office use.
Henrichsen suggested that the R-T should be considered in a separate application and that this
application changes the lots to R-2.  

Proponents

1.  Tracy Lines, 1001 S. 37th Street, appeared on behalf of the 40th & A Neighborhood
Association, the applicant, stating that her voice is the voice of the majority of the residents.  Lines
then reviewed the timeline which the Neighborhood Association previously submitted and which is
attached to the staff report dated August 21, 2006.  The application was originally submitted on May
31, 2006, the intent being to preserve the residential character of the neighborhood.  The application
included nine months of preparation.  In the fall of 2005, the Neighborhood Association decided to start
undertaking the process of downzoning.  Their investigation found there to be an L-shaped portion of
the neighborhood that was still R-4, with most of the rest being R-2, and some spots of R-5 and R-6.
In the fall of 2005, the Association announced their  intentions in the fall newsletter released in October.
They formed a downzoning committee and gathered the legal descriptions of 800-1000 lots.  The
spring 2006 neighborhood association meeting was devoted entirely to the downzoning process.  
In addition to advertising the spring meeting, the property owners in the L-shaped area were
individually contacted, 718 letters were mailed, with 13 going to out-of-state property owners and
another 19 to property owners outside of the neighborhood association.  They hired a local marketing



-22-

firm to compile the list.  The spring meeting was attended by 35 individuals.  At that time, only one
property owner was in opposition (Tom and Rebecca Cast, 2045 and 4045 G Street).  The downzone
committee had concerns and wanted to work with the Casts, resulting in leaving the Cast property out
of the change of zone application.  

In the downzone process, an attempt was made to match current use with current zoning. 

After the city’s notice of the July 5th public hearing was mailed, the Neighborhood Association received
about 20 inquiries.  Out of those 20 inquiries, only two were against the change of zone.  

A lot has happened since July 5th.  The Planning Commissioners have work diligently to review the
downzone process.  The Neighborhood Association feels the changes being made by the Planning
Commission will benefit the neighbors as well as the city.

Lines submitted that the 40th & A Neighborhood Association has met nearly all the recommendations
of the Planning Commission.  Two neighborhood meetings have been held, with city staff present.
Invitations to the August 17th meeting were included in the August 4th city mailing.  This notice did follow
the four-week notification policy being recommended and gave two-week notice of the neighborhood
meeting.  That letter also included an information sheet, providing answers to common questions and
explained the effect of downzoning.  The Neighborhood Association has worked diligently to meet the
Planning Commission recommendations.  

Lines also believes that the proposed text amendment scheduled for September 13th will potentially
eliminate a majority of the nonstandard classifications.  

Lines also pointed out that the application only contains two properties zoned R-5 and one that is
zoned R-6.  She has contacted these property owners and invited them to contact the city staff.  She
also contacted the two lots for B-1 to R-2.  

Another concern expressed by the Commission was the lack of support by the neighbors.  At the board
meeting on March 28, 2006, the board members discussed doing a petition drive in the area, but felt
that since the treasury could withstand the cost, it would be better to do a mailing.  There is no
requirement for a petition.  However, due to the concerns of the Planning Commission, the
Neighborhood Association did undertake a petition drive and today she submitted a petition with 179
additional signatures in support.  Out of the 49 houses that she petitioned herself, only one was in
opposition.  She has only heard of two other individuals in opposition based on the petition drive.  

Lines suggested that when the neighbors are concerned or feel something needs to be changed, the
Planning Commission definitely will hear from them.  “Please do not penalize the silent majority of our
neighborhood association.”  There is enough density at 6.2 units per acre, and Lines quoted a property
owner, “we want to keep our neighborhood just the way it is.”  
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Esseks inquired who may lose and who may gain by this downzone.  Lines suggested that because
of the proposed text amendment, the only people that have to lose are people that have plans for their
property to become more dense.  We have tried very hard to work with these people and she believes
they have come to a suitable compromise, with Mr. & Mrs. Cast and Mr. and Mrs. Sindelar.  The
compromise is that the Sindelars have been removed from the application because they are right on
the edge and very close to a business/commercial type setting.  Mr. and Mrs. Cast have a very unique
situation and the Neighborhood Association felt they could work with them by taking the half block of
their properties and changing it to R-4 which will allow their duplex, if they so desire.  

Esseks again asked who stands to gain.  Lines believes that the neighborhood as a whole stands to
gain.  There is a good mix of different types of properties and she believes all the neighbors will gain
because they all like the neighborhood and that is why they moved into that neighborhood.  

Carroll asked Lines whether she could point to any data that shows there is a density change.  Lines
indicated that she has a report from Urban Development in 1998 and the census data from 2000
showing that there is some increase in density.  Carroll inquired whether that data shows home
ownership reducing.  Lines indicated that she did not look at that specifically, but did look at the number
of buildings and it did increase somewhat.  She has been advised by the Planning Department that at
this time, with the budget cuts, it is too time-consuming to request that Building & Safety provide the
building permit information.  

Five individuals stood in the audience in support.  

There was no testimony in opposition.  

Staff response

Carroll posted the question, “how do you know it has reached its most density that it should have, and
what data is available to show that?”  Henrichsen believes it is one that is more subjective and based
on some of the past applications.  The goal in typical suburban areas is for the overall density to be
about 3 dwelling units per acre for an entire square mile.  Most of the downzones have been in the area
of five to six dwelling units per acre and as much as 10 dwelling units per acre.  

Sunderman confirmed that this will not eliminate the possibility of more duplexes.  Henrichsen advised
that it would eliminate the possibility on a 5,000 square foot lot.  If you had a lot large enough in both
width and area, it could be changed to a duplex.  

Carroll noted that the Planning Commission has not yet reviewed the change on the nonstandard issue,
and it may or may not be approved.  He is concerned about voting on this before the nonstandard text
is approved.  Henrichsen believes that it is already clear in the text today that if you have a single family
lot without enough lot area or width, it still may be used for a single family use.  If you look at that section
it is quite clear that you can continue to use or rebuild as a single family use if you can meet the
setbacks.  The front and side yard setbacks are not changing in this case.  The vast majority of the lots
here can be rebuilt and continue as a single family use.  The nonstandard would not be much of an
issue for very many of these lots.  If the text amendment does not pass, the staff will do more of an
educational effort with appraisers, mortgage insurance companies, etc.  
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Response by the Applicant

On the issue of nonstandard, Lines pointed out that her own single family house is nonstandard.  She
is doing some landscaping.  When she purchased the house three years ago, it could have been easily
turned into a duplex.  

ACTION BY PLANNING COMMISSION: August 30, 2006

Cornelius moved approval, as revised by the applicant, seconded by Esseks.

Cornelius stated that he supports, in general, when a neighborhood is taking out an insurance policy
against density increases in the future, with a preponderance of the neighborhood in support, and
sufficient safeguards against risk for those uses that may be compromised under the downzone.  In that
case, the neighborhood has the right to speak on someone’s behalf.

Esseks thinks the Comprehensive Plan clearly encourages the Planning Commission to encourage
groups like this who are trying to strengthen their neighborhood.  They put so much effort into it and they
really have not provoked much opposition.  That suggests that this is globally acceptable.  In the spirit
of compromise they have excluded certain properties.  It looks as though this is a really good effort to
strengthen their neighborhood.  He certainly would not want to be a party to any effort to discourage
them.  The risk in terms of upsetting the investment plans of owners is pretty small.  Two of the three
properties have been excised from the application.  

Carroll pointed out that the Comprehensive Plan encourages efficient use of existing infrastructure and
diversity of housing choices.  This is shoving housing choices to the edge of the city for those who
cannot afford to buy single family homes and who need to live in apartments and live in the inner core
– we’re pushing everybody to the edge with the downzones, which costs more to the city.  It defeats the
purpose.  There has not been any evidence to show that the density is in threat of jeopardy of increase
in the neighborhood.  It is well-balanced.  In the last two years, there has been a consistent price and
value in this neighborhood.  He does not believe the threat is there.  There is no decline in house value.
He understands picking selected areas and fixing those, but to take this land grab and change
everything to R-2 is too much.  It drives people way from this area into the edge.

Carroll moved to amend to eliminate 828-836 S. 47th Street from the change of zone, seconded by
Krieser.  

Carroll believes that Mr. Essay believes it will financially injure him if we change the zone on this
property.  If the city feels that B-1 is wrong, then at the time of the sale, the new owner can change the
zoning.  Mr. Essay said he never received any of the notices.  Carroll does not want to harm a person’s
property values by changing the zone when they have not been given the opportunity to speak on it.
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Carlson suggested that it might be better to change the zone ahead of the sale.  Carroll suggested that
it might be sold as B-1 versus R-4.  He does not want to change something when the owner is in the
middle of negotiating the sale.  

Carlson wondered whether the B-1 on 47th is appropriate on that interior residential street.  Carroll
suggested that the city can battle that when it is purchased and the owner wants to use it.  R-4 seems
wrong for that area with those duplexes there.  

Cornelius believes that area is discontinuous with the rest of the request.  He is not sure how that
influences his particular thinking about that area, but compared to the remainder of the downzone from
various other classifications to R-2, it seems like a relatively minor consideration.  

Motion to amend carried 7-1: Cornelius, Sunderman, Taylor, Larson, Krieser, Carroll and Esseks
voting ‘yes’; Carlson voting ‘no’; Strand absent.  

Further discussion on main motion, as amended:  

Larson agrees that these contiguous downzonings are forcing the affordable housing choices out to
the edge which increases our need for infrastructure, and in the long run it is a bad policy.  
Esseks does not believe that rental housing is currently in tight supply.  It look as though we still have
a lot of rental housing.  This is at a time when everything should be rented.  He does not believe we
have a shortage of rental housing.  There is a lot of rental housing in this area.  The real problem is
expectations to the future.  We should be able to tell these folks what to expect in the future.  There is
such a difference between R-2 and R-4 and there is too much uncertainty.  This is a way to achieve
both an adequate mix of housing and to allow the homeowners who want to stay there in a single family
dwelling, which is the ideal for the American family.  He believes this is an important public policy goal.
He thinks we can do both.

In Larson’s opinion, it is a matter of density.  We’re moving the density out to the edge of the city.
Traditionally, the density should be the highest on the inside and lowest on the outside.  

Carlson stated that there is a certain level in an established neighborhood beyond which the density
starts to become the problem.  Even in areas in Near South, you get close to downtown and close to
the Capitol with twice this density and the lack of home ownership and increase in crime and
vandalism.  If you decrease the quality of life, that causes people to move out of the neighborhood more
than the density.  If this neighborhood has 6.7 dwelling units per acre, that is pretty reasonable.  It is only
3 dwelling units per acre out on the edge.  This neighborhood has more than double the typical density
out on the edge.  If you just look at the density picture and say it is more efficient to put more people
in that area, the quality of life tends to diminish.  R-2 “describes” an area and “prescribes” how it ought
to go.  R-2 gives a prescription of the neighborhood but describes that it should stay that way in the
future.  6.7 does make efficient use of the land.  Let’s protect the affordable housing in the area.

Larson noted that the Planning Commission seems to be reviewing a new downzoning area every
month.  Pretty soon we will have downzoned all around the city.  
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Carlson suggested that the Commission will have the choice to look at them and determine what
density they have reached and what’s available in the neighborhood.  It can’t just be about the number.

Carroll believes that it goes back to economics.  The values of the homes have increased in that
neighborhood.  If there was a fear or problem, the land values would not go up.  It must be a good
quality neighborhood the way it is.  There is no data provided that there is going to be a big change.
He does not think we need to fix something that is not broken yet.  You are driving those people who
have to rent rather than buy to go out to the edge and they can’t afford to do that.  

Esseks introduced experiences in Illinois where neighborhoods like this deteriorated to the point of
becoming blighted and slums.  Part of the vitality of these neighborhoods is that some of them have
already been downzoned and some of them expect to be downzoned.  There is a sense of optimism.
Part of that is the belief that you can go to the city and ask support for your neighborhood. If we turn this
down we are sending the wrong message.  He does not believe there is a scarcity of rental housing.
Some of these properties are so reasonable that it should not be that difficult to move from rental to
ownership.  He does not want to do anything to discourage home ownership.  

Taylor agreed with Carroll and Larson, but he thinks there is an exception in this situation and he
believes it should be approved.  

Cornelius reiterated that it is these older established neighborhoods that are currently with the status
quo.  Without necessarily building large duplexes, they are providing the affordable housing right now,
without any changes to the existing built housing stock.  What we are doing is saying we want to protect
the 120,000 sq. ft. house that is affordable in Lincoln today.  Further, when talking about “if it isn’t broke,
don’t fix it”, when you talk about broke you are talking about a crisis.  This neighborhood is wanting to
avoid a crisis in the future.

Cornelius also believes it is possible for a neighborhood to become full.  His wish would be a way to
make an objective decision instead of subjective.  One point that kind of highlights it is how the city is
connected between the inner and outer city.  We are potentially making a change to the inner part that
is going to affect the costs at the outer edge of the city.  As these changes are made, we have to make
sure we keep room available for new residents to come in.  

Motion for approval, as amended, carried 5-3: Cornelius, Sunderman, Taylor, Esseks and Carlson
voting ‘yes’; Larson, Krieser and Carroll voting ‘no’; Strand absent.  This is a recommendation to the
City Council.
















































































